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EXAMINER'S AMENDMENT 

1 . An examiner's amendment to the record appears below. Should the changes and/or 
additions be unacceptable to applicant, an amendment may be filed as provided by 37 CFR 
1.312. To ensure consideration of such an amendment, it MUST be submitted no later than the 
payment of the issue fee. 

Authorization for this examiner's amendment was given in a telephone interview with 
Kirk Wong, Reg. No. 43284 on November 28, 2005. 

IN THE CLAIMS 

Please cancel Claims 4, 9 and 14 as follows: 
Please amend Claim 1, 6, and 1 1 as follows: 

1 . (Currently Amended) A process for determining latency between multiple servers and a 
client across a network in a computer environment, comprising the steps of 
receiving a request for a content server address from said client: 
sending a latency metric request from a server to an appropriate probe server: 
receiving a request for latency metrics on a probe server; 
wherein said latency metric request specifies a particular client; 

wherein a latency management table initially comprises a list of IP addresses along with 
corresponding Border Gateway Protocol (BGP) hop counts , dynamic hop counts, 
and Round Trip Times (RTT) ; 

looking up the latency metric for said client in said latency management table; 
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sending said latency metric to the requesting server; 

receiving latency metric data from said probe server at the requesting server; 
determining an optimal content server for said client using said latency metric data: 
sending said optimal content server's address to said client: 

wherein only the BGP hop count for said client in said latency management table is used 
for said latency metric upon an initial request for said client; and 

wherein the probe server determines a dynamic hop count and Round Trip Time f RTT) 
data for said client after the initial request enters the dynamic hop count and RTT 
information into m said latency management table , and are use[[d]] s the dynamic 
hop count and RTT information for said latency metric for subsequent requests 
for said client. 



2. (Original) The process of Claim 1, ftirther comprising the steps of: 

sending periodic latency probes to the IP addresses in said latency management table; 
receiving response packets for said latency probes; and 

recording the dynamic hop count and latency (RTT) data in said latency management 
table. 

3. (Original) The process of Claim 2, wherein periodic latency probes are sent to a higher 
level server of a client by masking said client's IP address in said latency management 
table. 
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4. (Canceled). 

5. (Currently Amended) The process of Claim [[4]] i, wherein said determining step 
gathers the expected latency metrics and uses the inverse relationship of the dynamic hop 
counts in said latency metric data in a weighted combination with the RTT in said latency 
metric data to determine which latency metric data indicates the optimal content server. 

6. (Currently Amended) An apparatus for determining latency between muUiple servers 
and a client across a network in a computer environment, comprising: 

a module for receiving a request for a content server address from said client: 

a module for sending a latency metric request from a server to an appropriate probe 

server: 

a module for receiving a request for latency metrics on a probe server; 
wherein said latency metric request specifies a particular client; 
a latency management table; 

wherein said latency management table initially comprises a hst of IP addresses along 
with corresponding Border Gateway Protocol (BGP) hop counts , dynamic hop 
counts, and Round T rip Times (RTT) ; 

a module for looking up the latency metric for said client in said latency management 
table; 

a module for sending said latency metric to the requesting server; 
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a module for receiving latency metric data from said probe server at the requesting 

server; 

a module for determining an optimal content server for said client using said latency 
metric data; 

a module for sending said optimal content server's address to said client: 

wherein only the BGP hop count for said client in said latency management table is used 

for said latency metric upon an initial request for said client; and 
wherein the probe server determines a dynamic hop count and Round Trip Time T RTT) 
data for said client after the initial request, enters the dynamic hop count and RTT 
information into m said latency management table , and are use[[d]] s the dynamic 
hop count and RTT information for said latency metric for subsequent requests 
for said client. 

7. (Original) The apparatus of Claim 6, further comprising: 

a module for sending periodic latency probes to the EP addresses in said latency 

management table; 
a module for receiving response packets for said latency probes; and 
a module for recording the dynamic hop count and latency (RTT) data in said latency 

management table. 
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8. (Original) The apparatus of Claim 7, wherein periodic latency probes are sent to a higher 
level server of a client by masking said client's IP address in said latency management 
table. 

9. (Canceled). 

10. (Currently Amended) The apparatus of Claim [[9]] 7, wherein said determining module 
gathers the expected latency metrics and uses the inverse relationship of the dynamic hop 
counts in said latency metric data in a weighted combination with the RTT in said latency 
metric data to determine which latency metric data indicates the optimal content server. 

11. (Currently Amended) A program storage medium readable by a computer, tangibly 
embodying a program of instructions executable by the computer to perform method 
steps for determining latency between multiple servers and a client across a network in a 
computer environment, comprising the steps of 

receiving a request for a content server address from said client: 

sending a latency metric request from a server to an appropriate probe server: 

receiving a request for latency metrics on a probe server; 

wherein said latency metric request specifies a particular client; 

wherein a latency management table initially comprises a list of IP addresses along whh 
corresponding Border Gateway Protocol (BGP) hop counts , dynamic hop counts, 
and Round T rip Times (RTT) ; 
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looking up the latency metric for said client in said latency management table; 
sending said latency metric to the requesting server; 

receiving latency metric data from said probe server at the requesting server: 
determining an optimal content server for said client using said latency metric data: 
sending said optimal content server's address to said client: 

wherein only the BGP hop count for said client in said latency management table is used 
for said latency metric upon an initial request for said client; and 

wherein the probe server determines a dynamic hop count and Round Trip Time ( KIT) 
data for said client after the initial request> enters the dynamic hop count and RTT 
information into m said latency management table , and are use[[d]] s the dynamic 
hop count and RTT information for said latency metric for subsequent requests 
for said client. 

12. (Original) The method of Claim 1 1, further comprising the steps of 

sending periodic latency probes to the EP addresses in said latency management table; 
receiving response packets for said latency probes; and 

recording the dynamic hop count and latency (RTT) data in said latency management 
table. 

13. (Original) The method of Claim 12, wherein periodic latency probes are sent to a higher 
level server of a client by masking said client's IP address in said latency management 
table. 
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14. (Canceled). 



15, (Currently Amended) The method of Claim [[14]] ii, wherein said determining step 

gathers the expected latency metrics and uses the inverse relationship of the dynamic hop 
counts in said latency metric data in a weighted combination with the RTT in said latency 
metric data to determine which latency metric data indicates the optimal content server. 



Reasons for Allowance 



2. The following is an examiner's statement of reasons for allowance: the closest prior art of 
record (Shah et al., U.S. Patent No. 6,292,832 and Rabinovich U.S. Patent No. 6256675) does 
not teach nor suggest in detail "wherein a latency management table initially comprises a list of 
IP addresses along with corresponding Border Gateway Protocol (BGP) hop counts; looking up 
the latency metric for said client in said latency management table; sending said latency metric to 
the requesting server; receiving latency metric data from said probe server at the requesting 
server; determining an optimal content server for said client using said latency metric data; 
sending said optimal content server's address to said client; wherein only the BGP hop count for 
said client in said latency management table is used for said latency metric upon an initial 
request for said client; and wherein the probe server determines a dynamic hop count and Round 
Trip Time (RTT) data for said client after the initial request, enters the dynamic hop count and 
RTT information into said latency management table, and uses the dynamic hop count and RTT 
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information for said latency metric for subsequent requests for said client." as argued by the 
Applicant (see Remarks dated 08/19/2005, pages 11-13; Specification as of 07/19/2004, pages 
8-12; and Drawings dated 09/07/2000, Figures 1 and 3 of Applicant's enabling portions of the 
specification and drawings). 

3. Neither Shah nor Rabinovich, teach alone or in combination, the system sending for a 
BGP count only once in an initial request for said client and having a dynamic hop count, 
different from BGP, and a RTT measured and utilized for all other requests. This discards the use 
of the BGP count for it is no longer useful in the system because of the newly measured 
parameters for determining the best route for communication. 

4. Shah teaches IGP sub-group metrics are selected and members of the subgroup compared 
to find a best member of the subgroup (col. 18, line 57-col. 19, line 14). Shah does not 
contemplate that only the BGP hop count for said cUent in said latency management table is used 
for said latency metric upon an initial request for said client. Shah further does not contemplate 
that the dynamic hop count and RTT data for said client in said latency management table are 
used for said latency metric for subsequent requests for said client as claimed in Claims 1, 6, and 
1 1 . Shah makes no mention of which metrics from a latency management table are used for a 
latency metric upon subsequent latency metric requests for a cHent, (see Remarks dated 
01/07/2005), 

5. Rabinovich teaches more towards BGP hop count is used for distance calculations for all 
requests. Rabinovich teaches that a mapping function is used that calculates a distance using the 
number of BGP hops from a host's AS to another AS, A, in combination with the OSPF cost of 
delivering a message from the host to the nearest border router that advertises the external route 
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to A within the host's AS. There is not teaches of any discontinued use of the BGP protocol after 
its initial use. 

6. Furthermore, there is no real motivation for combining Rabinovich with Shah to make 
obvious that utilizing a standard protocol (BGP) initially in a request to a client then completely 
stopping the use of the standard protocol to use a more efficient protocol and hop count for the 
systems continued communication with said client, (Remarks dated 08/19/2005, pages 11-13; 
Specification as of 07/19/2004, pages 8 -12; and Drawings dated 09/07/2000, Figures 1 and 3 of 
Applicant's enabling portions of the specification and drawings). 

7. The dependent claims further limit the independent claims and are considered allowable 
on the same basis as the independent claim as well as for the flirther limitations set forth. Any 
comments considered necessary by applicant must be submitted no later than the payment of the 
issue fee and, to avoid processing delays, should preferably accompany the issue fee. Such 
submissions should be clearly labeled "Comments on Statement of Reasons for Allowance." 

8. Claims 1 - 3, 5 - 8, 10 - 13 and 15 are allowed. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to David E. England whose telephone number is 571-272-3912. 
The examiner can normally be reached on Mon-Thur, 7:00-5:00. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, David A. Wiley can be reached on 571-272-3923, The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 




David E. England 
Examiner 
Art Unit 2143 




